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FI NAL ORDER COF DI SM SSAL

1. These two consolidated proceedings are presently pending
on the Respondent's Suppl enental Mtion To D sm ss or,
Alternatively Mtion For Summary Final Order and for Summary
Recommended Order filed on May 3, 1996, which suppl enents an
earlier simlar notion filed on March 14, 1996. 1/ Extensive
responses, replies, and nenoranduns of | aw have been filed in
support of and in opposition to the pending notion. Two |engthy
sessi ons have been devoted to oral argunent for and agai nst the
not i on.

2. The petitions in these two consolidated cases are
identical, with the exception of allegations describing the
Petitioners in each case. Both petitioners seek relief under
Section 120.535, Florida Statutes (1995). 2/ Both petitions
seek relief based on the sane all eged agency statenent. Both



petitions make the sanme factual assertions and both rely on the
sanme | egal argunents

3. For purposes of the pending notion, all of the factual
all egations set forth in the two petitions have been taken as
true. Those allegations need not all be repeated here. For
pur poses of the pending notion it is sufficient to direct
attention to a few of the nore salient of the facts alleged. 3/
In each case one of the Petitioners currently holds a single
license for the operation of two hospital facilities each |ocated

on separate prem ses. In each case one of the hospitals is a
general acute care hospital and the other is a psychiatric
specialty hospital. Anong the several alleged benefits of such a

single license for two separate facilities has been the ability
to seek Medicaid rei nbursenent for care rendered to Medicaid
eligible psychiatric and substance abuse patients treated at the
psychiatric specially hospital. On June 8, 1995, the Agency for
Health Care Adm nistration ("AHCA') wote a letter to the

adm nistrators of the Petitioner hospitals advising themof a
"procedural change"” in the issuance of single |icenses for
multiple hospitals. The letter to the adm nistrator of Wnter
Park Menorial Hospital read as follows, in pertinent part:

This is to advise you of a procedural change
in the issuance of single licenses for
mul ti ple hospitals. Wnter Park Menori al
Hospital is currently |licensed as a C ass
| General Hospital with two separate
prem ses. Upon the next biennial renewal
of Wnter Park Menorial Hospital's |icense,
or issuance of a new |license for any other
pur pose, whichever may occur sooner, the
face of the license wll be anmended as
fol |l ows:

Section 395.003(2)(d), Florida Statutes,
requires that a single license issued to a
| icensee for hospitals |ocated on separate
prem ses shall specifically state the
| ocation of the hospitals, the services, and
the licensed beds avail abl e on each separate
premse. In order to conmply with this
requirenent, if Wnter Park Menorial Hospital
desires to retain a single license for the
two separate prem ses, the next |icense
issued to Wnter Park Menorial Hospital wll
identify each separate hospital by the
"class" of services that the hospital
provi des. The "class" of service designates
the statutory categorization of general
versus specialty hospitals. Therefore



Wnter Park Menorial Hospital will be
identified as a Cass | General Hospital,
and Wnter Park Pavilion will be identified
as a Cass Il Special Psychiatric Hospital.
As an alternative to a single |license, the



agency wll issue separate licenses to the
two hospitals, upon request of the hospital
| i censee.

This revision in the hospitals' single
license will not affect the hospitals’
Medi care certification. However, there
will be an inpact on Medicaid rei nbursenent
for services provided at Wnter Park
Pavi lion. Medicaid reinbursenent policy
prohi bits rei nmbursenent for hospita
i npatient services that are provided in a
facility primarily restricted to the care
and treatnment of patients having nental
di sorders or nental diseases, as evidenced
by 50 percent or nore psychiatric primry
adm ssi on di agnoses. Therefore, upon the
effective date of the next |icense issued
to Wnter Park Menorial Hospital, services
provi ded at Wnter Park Pavilion may not be
billed to Medicaid, if Wnter Park Pavilion
nmeets the criteria stated above.

Aletter of identical effect was sent to the adnini strator of
Deering Hospital, the only changes being the nanmes of the
af fected hospitals.

4. The | anguage quoted i medi ately above is the "agency
statenent” these Petitioners are challenging as constituting an
unadopt ed "agency statenent defined as a Rule" by Section 120.52,
Florida Statutes (1995), as anended. The challenge fails for
several reasons, the nost significant of which is that the
primary | egal precedents upon which the Petitioners relied at the
time of filing their petitions have since been reversed. Those
| egal precedents consisted of a Final Order of the Division of
Adm ni strative Hearings invalidating proposed rules related to

single hospital licenses for nmultiple hospitals and two wits of
mandanus i ssued by the Grcuit Court in and for Leon County
requiring AHCA to issue hospital licenses different in effect

fromthose described in the above-quoted letters of June 8, 1995.
In Agency for Health Care Adm nistration v. Sebastian Hospital,
Inc., 21 Fla. L. Weekly D649 (1st DCA 1996), and in Agency for
Health Care Adm nistration v. University Hospital, Ltd., 21 Fla.
L. Weekly D650 (1st DCA 1996), the Final Oder invalidating
proposed rules and the two wits of mandanus were all reversed.

5. The court in University Hospital, supra, directed
attention to two statutory provisions which are also relevant to
t he disposition of these proceedings. The first of these is
Section 395.003(2)(d), Florida Statutes, which provides, in part:



(d) The agency shall, at the request of a
licensee, issue a single license to a
licensee for facilities | ocated on separate
prem ses. Such a |license shall specifically
state the location of the facilities, the
services, and the licensed beds avail abl e

on each separate prem ses.

The other is Section 409.905(5), Florida Statutes, which
provides, in part:

A licensed hospital maintained primarily for
the care and treatnent of patients having
ment al di sorders or nental diseases is not
eligible to participate in the hospital

i npatient portion of the Medicaid program
except as provided in federal |aw

6. The court in University Hospital, supra, also directed
attention to two rule provisions which are also relevant to the
di sposition of these proceedings. The first of these is proposed
Rul e (now existing Rule) 4/ 59A-3.203(2)(i), Florida
Adm ni strative Code, which provides:

(1) Asingle license will be issued to a
licensee for facilities | ocated on separate
prem ses, upon request of the applicant.
The license will specifically state the

| ocation of the facilities, their services,
and the |icensed beds avail abl e on each
separate prem ses. Such a license shal

al so specifically identify the general or
specialty classification of hospitals

| ocated on separate prem ses.

The other is proposed Rule (now existing Rule) 59A-3.203(6),
Florida Adm nistrative Code, which provides:

(6) Each license shall specifically state
the nane of the licensed operator of the
hospital, the class of hospital, and the
name and | ocation of the hospital. Any
beds in the hospital which are regul ated
under the certificate of need program as
specified in Chapter 59C-1, F. A C, shal

be listed, including the nunber of |icensed
beds by type. The license for hospitals
having facilities on nore than one prem ses
shal | specifically state the |ocation of each
facility, their general or specialty classi-



fication, their services, and the |icensed
beds avail abl e on each separate prem ses.

7. The court in Sebastian Hospital, supra, concluded its
opinion with the foll om ng observati ons:

We agree with the Agency that the trial
judges inproperly issued wits of nmandanus.
In each instance, the Agency issued a
single license for facilities |located on
separate prem ses, specifically stating the
| ocation of the prem ses, the services, and
the licensed beds avail abl e on each separate
prem ses, in accordance with section
395.003(2)(d). Nothing in the | anguage of
section 395.003(2)(d) requires that the

i cense consolidate each facility under the
sanme classification of hospital. The
appel |l ees are actually argui ng not about
whet her the Agency perfornmed its mnisterial
duty to issue single licenses, but instead
about the formof a single |icense and the
effect of a single license for separate
facilities, particularly upon eligibility
for Medicaid rei nbursenment. The form and
effect of issuance of a single license in

t hese instances are not appropriate subjects
for a wit of mandanus. Accordingly, the
orders on appeal are quashed.

8. The court in University Hospital, supra, said, "W agree
with the Agency that the proposed rules constitute a perm ssible
interpretation of section 395.003," and then concluded its
opinion with the foll om ng observati ons:

Section 395.003(2)(d) requires the license
to specifically state the |ocation, the
services, and the |licensed beds avail abl e
on each separate premses. As noted in
Agency for Health Care Adm nistration v.
Sebastian Hospital, Inc., Case No. 95-586/
95-1231 [21 Fla. L. Weekly D649], nothing
in the | anguage of section 395.003(2)(d)
requires that the |icense consolidate each
facility under the sane classification of
hospital. Section 395.003(4) provides that
t he agency shall issue a |license which
specifies the services categories and the
nunber of hospital beds in each category for
which a license is issued. Section 395.003(6)



provi des that no specialty hospital shal
provi de any service or regularly serve any
popul ati on group beyond those services or
groups specified in its license.

The Agency indicated that section 395.003
was one of the statutory provisions
i npl emrented by the proposed rules. Any
entity that has or wants a single |license
for facilities |located on separate preni ses
woul d be on notice that issuance of a single
Iicense would be affected by the proposed
rule. Any entity that wanted to receive
Medi cai d rei nbursenent for a Cass I
specialty psychiatric hospital would be aware
that a single license setting forth only a
Class | general hospital classification was
required in order to do so.

9. An additional rule provision which bears on this matter
is AHCA's Rul e 59G 4. 150, Florida Adm nistrative Code. On My
20, 1996, AHCA filed for adoption an anendnent to Rule 59G 4. 150
whi ch adds the following to the item zation of "procedures and
servi ces excluded fromrei nbursenent within the | npatient
Hospital Services Program™

4. Inpatient hospital services that are
provided in any hospital that is maintained
primarily for the care and treatnent of
patients having nental disorders or nenta
di seases, as evidenced by fifty percent or
nore adm ssions resulting fromprimry

di agnoses that are psychiatric in nature,
and treatnment of patients having nental

di sorders or diseases.

10. Since the filing of the petitions in these two
proceedi ngs, Section 120.535, Florida Statutes, has been
repeal ed. The current statutory provisions applicable to
proceedi ngs |i ke these chall engi ng agency statenents defined as
rules are found at Sections 120.54(1) and 120.56(4), Florida
Statutes (1995), as anended by Chapter 96-159, Laws of Flori da.
The rel evant portions of Section 120.54(1), as anended, read as
fol | ows:

(1) CGENERAL PROVI SI ONS APPLI CABLE TO ALL
RULES OTHER THAN EMERGENCY RULES. - -

(a) Rulemaking is not a matter of agency
di scretion. Each agency statenent defined
as a rule by s. 120.52 shall be adopted by
t he rul emaki ng procedure provided by this



section as soon as feasible and practicable.

1. Rulemaking shall be presuned feasible
unl ess the agency proves that:

a. The agency has not had sufficient tine
to acquire the know edge and experience
reasonably necessary to address a statenent
by rul emaki ng;

b. Related matters are not sufficiently
resol ved to enabl e the agency to address a
stat enent by rul emaki ng; or

c. The agency is currently using the
rul emaki ng procedure expeditiously and in
good faith to adopt rul es which address
the statenent.

2. Rulemaking shall be presuned practic-
able to the extent necessary to provide fair
notice to affected persons of rel evant
agency procedures and applicable principles,
criteria, or standards for agency deci sions
unl ess the agency proves that:

a. Detail or precision in the establish-
ment of principles, criteria, or standards
for agency decisions is not reasonable
under the circunstances; or

b. The particular questions addressed are
of such a narrow scope that nore specific
resolution of the matter is inpractical
outside of an adjudication to determ ne the
substantial interests of a party based on
i ndi vi dual circunstances.

11. The relevant portions of Section 120.56(4), as anended,
read as foll ows:

(4) CHALLENG NG AGENCY STATEMENTS DEFI NED
AS RULES; SPECI AL PROVI SI ONS. - -

(a) Any person substantially affected by
an agency statenent may seek an adm ni stra-
tive determ nation that the statenent
violates s. 120.54(1)(a). The petition
shal |l include the text of the statenent or
a description of the statenent and shal
state with particularity facts sufficient
to show that the statenent constitutes a
rule under s. 120.52 and that the agency
has not adopted the statenent by the rule-
maki ng procedure provided by s. 120. 54.

(b) The adm nistrative | aw judge may
extend the hearing date beyond 30 days after
assignment of the case for good cause. |If



12.

a hearing is held and the petitioner proves

the allegations of the petition, the agency
shal | have the burden of proving that rule-

maki ng i s not feasible and practicabl e under
s. 120.54(1)(a).

(c) The admnistrative |aw judge may
determ ne whether all or part of a statenent
violates s. 120.54(1)(a). The decision of
the adm nistrative | aw judge shal
constitute a final order. The division
shall transmt a copy of the final order to
the Departnent of State and the commttee.
The Departnent of State shall publish notice
of the final order in the first avail able
issue of the Florida Adm nistrative Wekly.

(d) When an administrative |aw judge
enters a final order that all or part of an
agency statenent violates s. 120.54(1)(a),

t he agency shall imrediately discontinue al
reliance upon the statenent or any
substantially simlar statenent as a basis
for agency action.

(e) Prior to entry of a final order that
all or part of an agency statenent violates
s. 120.54(1)(a), if an agency publishes,
pursuant to s. 120.54(3)(a), proposed rules
whi ch address the statenent and proceeds
expeditiously and in good faith to adopt
rul es which address the statenent, the
agency shall be permtted to rely upon the
statenent or a substantially simlar state-
ment as a basis for agency action if the
statenent neets the requirenents of s.
120.57(1)(e). |If an agency fails to adopt
rul es which address the statenent within 180
days after publishing proposed rules, for
pur poses of this subsection, a presunption
is created that the agency is not acting
expeditiously and in good faith to adopt
rules. |If the agency's proposed rules are
chal | enged pursuant to subsection (2), the
180-day period for adoption of rules is
tolled until a final order is entered in
t hat proceedi ng.

Al though there are sone differences between the

statutory | anguage quoted above and the | anguage of forner
Section 120.535, Florida Statutes (1995), the current statutory
provi sions are substantially simlar to the prior provisions in
nost respects. The simlarity is such that nmany Final Oders



determ ning i ssues under the provisions of the prior statutory
| anguage are still relevant to the determ nation of issues raised
under the current statute.

13. Also relevant to the disposition of these proceedi ngs
is the definition of the term™"rule,” which now appears at
Section 120.52(15), Florida Statutes (1995), as anended by
Chapter 96-159, Laws of Florida, 5/ and reads as follows, in
pertinent part:

(15) "Rule" means each agency statenent

of general applicability that inplenents,
interprets, or prescribes |law or policy or
descri bes the procedure or practice require-
ments of an agency and includes any form

whi ch i nposes any requirenent or solicits

any informati on not specifically required by
statute or by an existing rule. The termalso
i ncl udes the anmendnent or repeal of a rule.

14. Upon consideration of all the statutory provisions and
rule provisions, especially in view of their interpretation in
the two appellate court opinions nentioned above, it is clear
that the allegations of the Petitioners in these consolidated
proceedi ngs are insufficient to show that the chall enged
statenment is an unadopted statement that constitutes a rule under
Section 120.52(15), Florida Statutes (1995), as anended. The
insufficiencies in the Petitioners' positions are succinctly
described as follows in AHCA' s suppl enental notion:

3. The decision of the First District Court
of Appeal in Agency for Health Care
Adm nistration v. University Hospital, Ltd.
et al., 1st DCA Case No. 95-1530, reverses
the May 1, 1995 decision of the Division of
Adm ni strative Hearings in University
Hospital, Ltd. et al. vs. Agency for Health
Care Adm nistration, DOAH Cases No. 95-0632RP
and 95-0634RP. The DOAH decision, which is
now reversed, had invalidated the Agency's
proposed Rul es 59A-3.203(2)(i) [and]
59A- 3.203(6). Those proposed Rul es were
originally published, pursuant to Section
120.54(1), F.S., in the January 20, 1995
Fl orida Adm nistrative Wekly. ***

4. The "invalid non-rule policy" which
is conplained of by petitioners in instant
DOAH Cases No. 95-3318RU, 95-3335RU, and
95-3336RU is in fact the policy clearly
stated in the proposed Rul es which were



wongly invalidated. That policy, i.e.,

that hospitals on separate premses are to
be separately identified and classified if
listed on a single hospital license, has
been the Agency's policy at all tines
material herein. The policy renmained
unchanged through the tinme during which the
appeal of DOAH Cases No. 95-0632RP and

95- 0634 was pending. The Agency's corres-
pondence of June 8, 1995 to petitioners,
which is attached as an exhibit to each of
the petitions herein, nerely reflects the
said policy--to repeat, the policy which is
enbodi ed in the proposed Rul es which have
now been uphel d on appeal.

5. The First District Court of Appeal's
reversal of University Hospital, Ltd. et al
vs. Agency for Health Care Adm nistration,
DOAH Cases No. 95-0632RP and 95- 0634RP,
establishes the validity of the Agency's
proposed Rul es 59A-3.203(2) (i) and
59A- 3.203(6). ***

6. The Agency's June 8, 1995 corres-
pondence which is alleged to be an "invalid
non-rul e policy" by petitioners is nmerely
in accord with the policy already set out in
proposed Rul es 59A-3.203(2) (i) and
59A- 3. 203(6); that is, that hospitals
| ocated on separate premses wll be
separately identified and separately
classified if listed on a single hospital
license. At this point in these proceedi ngs,
it is utterly specious to argue that the
policy enbodied in the said correspondence
nmust, under Section 120.535, F. S., be
pronmul gated as a rule in accord with Section
120.54, F.S.: the policy has al ready been
pronmul gated as a rule in accord with Section
120.54, F.S.; and the rules in question have
now been upheld by the First District Court
of Appeal. In sum the "invalid non-rule
policy" conplained of in the petitioners
pl eadings is neither a "non- rule,” nor is
it "invalid."

7. The decision of the First District
Court of Appeal in Agency for Health Care
Adm ni stration v. Sebastian Hospital, Inc.
et al., 1st DCA Cases No. 95-586 and
95- 1230, quashed two wits of mandanus
i ssued by the Crcuit Court, Leon County,



which wits had wongly been issued agai nst
the Agency in the belief that hospitals have
an "entitlenent” to a certain form of

hospital |icensure and, consequently, to

Medi cai d rei nbursenent. Wth the quashal of
the wits issued in the Grcuit Court cases,
and the reversal of DOAH s deci sion

i nval i dati ng the Agency's proposed Rul es
59A-2.203(2)(i) and 59A-3.203(6), petitioners
have | ost the entirety of the legal authority
on which they rely in instant DOAH Cases.

. . . Petitioners' construction of Section
395.003(2)(d), F.S., now has no ground

what ever in | aw.

15. Contrary to the argunents asserted by the Petitioners,
the statutory and duly pronul gated rul es heretofore di scussed
provi de anple authority for the AHCA action proposed in the June
8, 1995, letters that are the subjects of these proceedings. The
Petitioners have failed to allege any facts which woul d show t hat
AHCA is applying any criteria that is not apparent from an
application or reading of such statutes and rules, especially in
view of the recent appellate court construction of such statutes
and rules. For all of the foregoing reasons, the allegations of
the petitions in these consolidated cases, taken as true, are
insufficient to denonstrate that AHCA has viol ated Section
120.54(1)(a), Florida Statutes (1995), as anmended. Such being
the case, it would serve no useful purpose to conduct an
evidentiary hearing in these cases and they should be di sm ssed.
6/

Accordingly, it is ORDERED that the petitions in both of
t hese consol i dated cases are hereby DI SM SSED and all relief
requested in both petitions is hereby DEN ED

DONE AND ORDERED t his 31st day of Cctober, 1996, in
Tal | ahassee, Flori da.

M CHAEL M PARRI SH

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(904) 488-9675 SUNCOM 278- 9675
Fax Filing (904) 921-6847

Filed with the derk of the



Di vision of Adm nistrative Hearings
this 31st day of QOctober, 1996.

ENDNOTES

1/ The March 14, 1996, notion was deni ed as prenature because it
relied in large part on appellate court decisions in which
notions for rehearing were still pending. The order denying the
notion as premature provided: "The notion may be refiled once

t he subject appellate court orders have becone final."

2/  Chapter 120, Florida Statutes (1995), was extensively anended
by Chapter 96-159, Laws of Florida. Section 120.535, Florida
Statutes (1995) was repeal ed by Section 8 of Chapter 96- 159,
Laws of Florida. However, the substance of those repeal ed

provi sions was reenacted by other provisions of Chapter 96-159,
Laws of Florida, and now appears in other sections of Chapter

120, Florida Statutes.

3/ Many of the historical details alleged in the petitions add
interesting context to the matters at hand, but are not rel evant
or necessary to the disposition of these proceedings. The
significance of a nunber of the historical details has al so been
overtaken by subsequent events, nost significantly by the two
appel l ate court decisions that reversed the | ower decisions on
whi ch the Petitioners were relying.

4/ Followi ng the appellate court decision in University
Hospital, supra, proposed rules 59A-3.203(2)(i) and 59A-3. 203(6)
were filed for adoption and are now existing rules.

5/ The 1996 anendnents to the definition of the term"rule" did
not make any changes material to the disposition of these
pr oceedi ngs.

6/ Al though not argued by any of the parties, and not necessary
to the disposition of these proceedings, the petitions in these
cases appear to al so be subject to dism ssal on the grounds that
the statenments which are challenged in these proceedi ngs are not
statenents of "general applicability,” and, therefore, are not
rules within the definition at Section 120.52(15), Florida
Statutes (1995), as anended. 1In this regard attention is
directed to the discussion and to the authorities cited at

par agraphs 6 through 12 of the Final Oder in CGtifirst Mrtgage
Corp. v. Departnent of Banking and Fi nance, DOAH Case No. 92-
7496RU, Final Order issued April 1, 1993.
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NOTI CE OF RI GHT TO JUDI CI AL REVI EW

A party who is adversely affected by this final order is entitled
to judicial review pursuant to Section 120.68, Florida Statutes.
Revi ew proceedi ngs are governed by the Florida Rules of Appellate
Procedure. Such proceedi ngs are commenced by filing one copy of
a Notice of Appeal with the Agency Cerk of the Division of

Adm ni strative Hearings and a second copy, acconpanied by filing
fees prescribed by law, with the District Court of Appeal, First
District, or with the District Court of Appeal in the appellate
district where the party resides. The Notice of Appeal nust be
filed within 30 days of rendition of the order to be revi ewed.
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BY ORDER OF THI S COURT:
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original court order.
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